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DIGEST 

Agency p r o p e r l y  r e j e c t e d  b i d  f o r  f a i l u r e  t o  acknowledge 
s o l i c i t a t i o n  amendment add ing  l a b o r  wage r a t e  c a t e g o r i e s  
where r e c o r d  i n d i c a t e s  t h a t  t r a d e  s e r v i c e s  c o n t a i n e d  i n  
added wage r a t e  c a t e g o r i e s  c o u l d  be required i n  t h e  
per formance  of t h e  c o n t r a c t  and b i d d e r  would n o t  be bound t o  
pay t h e  wage r a t e s  p r e s c r i b e d  by t h e  Department of Labor.  

DECISION 

Phenix Mechanical  C o n t r a c t o r s ,  I n c . ,  p r o t e s t s  t h e  award of 
a c o n t r a c t  under s c h e d u l e  I1 of i n v i t a t i o n  f o r  b i d s  ( IFB)  
N o .  DACA21-88-B-0176, i s s u e d  as a t o t a l  small b u s i n e s s  
s e t - a s i d e  by t h e  U.S. Army Corps of E n g i n e e r s ,  t o  r e p l a c e  
g a s  p i p i n g  a t  F o r t  Benning, Georg ia .  The Corps r e j e c t e d  
P h e n i x ' s  b i d  because  Phenix f a i l e d  t o  acknowledge r e c e i p t  of 
a n  IFB amendment which c o n t a i n e d  r e v i s e d  wage r a t e s  f o r  t h e  
p r o j e c t .  Phenix a r g u e s  t h a t  i t s  f a i l u r e  t o  acknowledge t h e  
amendment shou ld  be waived. 

W e  deny t h e  p r o t e s t .  

The IFB, which was i s s u e d  on August 15, 1988, c o n t a i n e d  two 
s e p a r a t e  b i d d i n g  s c h e d u l e s .  Schedule  I invo lved  a base  b i d  
f o r  mechanica l  r e p a i r s  t o  b u i l d i n g  3210 and a n  a d d i t i v e  
i t e m  f o r  new e n e r g y  m o n i t o r i n g  c o n t r o l s .  Schedule  I1 
p r o v i d e d  for t h e  r ep lacemen t  of g a s  p i p i n g .  The IFS, as  
o r i g i n a l l y  i s s u e d ,  i n c o r p o r a t e d  Wage Dec i s ion  GA88-1, i s s u e d  
by t h e  Department of  Labor p u r s u a n t  t o  t h e  Davis-Bacon A c t ,  
40 U.S.C. S 2 7 6 ( a )  ( 1 9 8 2 ) .  On August 26, however, t h e  Corps 
i s s u e d  amendment N o .  1 t o  t h e  I F B  which p rov ided  t h a t  Wage 
Dec i s ion  GA88-1 a p p l i e d  o n l y  t o  s c h e d u l e  I and added Wage 
D e c i s i o n  GA88-31 t o  a p p l y  t o  s c h e d u l e  11. The r e s u l t  of t h e  
amendment was t h a t  t h e  b a s i c  h o u r l y  ra tes  f o r  l a b o r  
c a t e g o r i e s  r e v i s e d  by GA88-31 were lower  t h a n  t h e i r  
c o r r e s p o n d i n g  r a t e s  as s t a t e d  i n  GA88-1. However, GA88-31 
added c l a s s i f i c a t i o n s  and b a s i c  h o u r l y  ra tes  f o r  power 
equipment  o p e r a t o r s ,  s u c h  as crane,  motor g r a d e r ,  r o l l e r ,  
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and t r e n c h i n g  machine  operators.  Phen ix  c o n c e d e s  t h a t  it 
d o e s  n o t  have  a c o l l e c t i v e  b a r g a i n i n g  ag reemen t  w i t h  a n y  
l a b o r  o r g a n i z a t i o n  which would require it t o  pay a 
p a r t i c u l a r  h o u r l y  wage r a t e .  

P h e n i x ,  which  d i d  n o t  acknowledge  t h e  amendment, was t h e  
a p p a r e n t  l o w  b i d d e r  unde r  b o t h  s c h e d u l e s .  T h e  Corps 
d e t e r m i n e d  t h a t  P h e n i x ' s  f a i l u r e  t o  acknowledge  t h e  
amendment r e n d e r e d  i ts  b i d  n o n r e s p o n s i v e  w i t h  respect t o  
s c h e d u l e  I1 d u e  t o  t h e  i n c l u s i o n  o f  Wage D e c i s i o n  GA88-31 
i n  t h e  amendment. C o n s e q u e n t l y ,  t h e  Corps awarded  
s c h e d u l e  11 t o  t h e  second  l o w  b i d d e r  and awarded s c h e d u l e  I 
t o  Phen ix  o n  Sep tember  3 0 .  

Phen ix  ( w h i c h  d i d  n o t  r e c e i v e  t h e  amendment) argues t h a t  t h e  
Corps s h o u l d  wa ive ,  as a minor  i n f o r m a l i t y ,  P h e n i x ' s  f a i l u r e  
t o  acknowledge  t h e  amendment because t h e  r e v i s e d  wage ra tes  
lowered  t h e  a p p l i c a b l e  ra tes  e s t a b l i s h e d  by  GA88-1. With 
respect t o  t h e  added c l a s s i f i c a t i o n s  f o r  power equipment  
opera tors ,  Phen ix  asser t s ,  a f t e r  b i d  o p e n i n g ,  t h a t  i t  would 
n o t  u s e  any  o f  t h e  equ ipmen t  o p e r a t e d  by t h e s e  l a b o r e r s  f o r  
t h e  p r o j e c t .  

G e n e r a l l y ,  a f a i l u r e  t o  acknowledge  an IFB amendment 
i n c r e a s i n g  or a d d i n g  wage ra tes  c a n n o t  be  c u r e d  a f t e r  b i d  
o p e n i n g ,  n o  matter how d e  m i n i m i s  t h e  i n c r e a s e  i n  t h e  wage 
ra tes .  LaCorte EGM, I n r ,  B-231448.2 ,  Aug. 3 1 ,  1 9 8 8 ,  88-2 
C P D  11 1 9 5 ;  H e w e t t - K i e r ,  B-225412,  Nov. 6 ,  1 9 8 6 ,  86-2 CPD 
11 5 3 0 .  Where a r e a s o n a b l e  p o s s i b i l i t y  ex is t s  t h a t  a c e r t a i n  
t r a d e ' s  s e r v i c e s  w i l l  be r e q u i r e d  i n  t h e  p e r f o r m a n c e  of a 
c o n t r a c t ,  a n  amendment i n c r e a s i n g  t h e  wage r a t e  f o r  t h a t  
t r a d e  or  a d d i n g  wage ra tes  f o r  t h a t  t r a d e  is mater ia l .  See 
RTC C o n s t r u c t i o n ,  B-217362,  J a n .  2 4 ,  1 9 8 5 ,  85-1 CPD 11 9 5 7  

Here, t h e  amendment n o t  o n l y  lowered  wage r a t e s  f o r  c e r t a i n  
categories ,  b u t ,  a s  s t a t e d  above ,  a lso added new c a t e g o r i e s .  
Thus ,  t h e  i s s u e  is  w h e t h e r  a r e a s o n a b l e  p o s s i b i l i t y  ex is t s  
t h a t  t h e  added t r a d e  categories w i l l  be  used  i n  t h e  
p e r f o r m a n c e  of t h i s  c o n t r a c t .  The Corps h a s  submit ted a 
memorandum s i g n e d  by t h e  C h i e f  o f  t h e  I n s t a l l a t i o n  Suppor t  
S e c t i o n  which s t a t e s  t h a t  it is r e a s o n a b l e  t o  assume t h e  
trades l i s t e d  c o u l d  be  used  to  p e r f o r m  t h e  work r e q u i r e d  i n  
s c h e d u l e  11. While P h e n i x  c o n t e s t s  t h i s  agency  d e t e r m i n a -  
t i o n  and a r g u e s ,  a f t e r  b i d  o p e n i n g ,  t h a t  it d o e s  n o t  i n t e n d  
t o  u s e  t h e s e  operators  b e c a u s e  t h e  equ ipmen t  o p e r a t e d  by 
them is  n o t  o f  t h e  t y p e  s u i t a b l e  f o r  t h e  project ,  w e  a re  n o t  
p e r s u a d e d  by t h e s e  a rgumen t s .  N o t w i t h s t a n d i n g  P h e n i x ' s  
a s s e r t i o n s ,  t h e  Corps s t a t e s  t h a t  there  is a r e a s o n a b l e  
p o s s i b i l i t y  t h a t  t h e  t r a d e s  l i s t e d  m i g h t  be used  t o  p e r f o r m  
t h i s  c o n t r a c t  b e c a u s e  u n d e r  a pr ior  c o n t r a c t  f o r  g a s  l i n e  
r e p l a c e m e n t  a t  F o r t  Benn ing ,  t h e  c o n t r a c t o r  u sed  a t r e n c h i n g  
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m a c h i n e  i n  c o m p l e t i n g  t h e  work. T h u s ,  i n  o u r  v i e w ,  there  is 
a r e a s o n a b l e  p o s s i b i l i t y  t h a t  a t  l eas t  t h e  t r e n c h i n g  m a c h i n e  
c o u l d  be u s e d  for t h i s  c o n t r a c t .  

The p ro tes t  is  d e n i e d .  

Jam& F. H i n c h h a n  
G e n e r a l  C o u n s e l  
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